

















Mr, David A. Bryan

The answer to question 2(¢) is elso unnecessary since there can
be no motor vehicle use téax due, there being no transesction where
the duty arose to pay it.

Your third question including the paragraph immediately preced-
ing it is as follows:

"Another common practice among business firms, especially
large corporations with more than one place of business,
is to purchase vehicles in the name of the company for
the use of one of its subsidilaries, or branches, or for
the use of its officers, agents, or employees. Since
the subsidiary, branch, officer, agent, or employee is
not the 'owner' but is responsible for the vehicle's
operation under some kind of arrangement with the
lawful owner, which often ellows him complete control,
it would appear from the apparent purpose of the
Registration Act that he is entitled to have the
vehicle registered in his name end a certificate of
title issued by the Director. The following questions
relative to this type of transaction are submitted:

"3, Assuming the following situation: A resident
 Missourl corporation purcheses several vehicles
from a dealer in Missouri and pays the Missouri
sales tax on the purchasej certificate of title
is issued by the Director of Revenue in the
corporate name and all registration fees are paid;
thereafter, these same vehicles are assigned to a
subsidiary of the corporation located in a different
city and operated under e different name, and as a
result of & mutual understanding , the subsidiery
is to have complete control and management of the
vehicles while they are assigned to 1t}

"(a) Should the Director issue a certificate
of title to the subsidiary in its own name
even though it is understood that the sub-
sidiary is not the 'owner' of the vehicles?

"(b) If authority does exist for issuing e
certificate of title in the name of the sub-
sidiary, must a sales or use tax be paid to
the director before title can be issued even
though there is no actual sale, gift, or
agreement and it is shown that the parent
corporation paid a Missouri sales teax on the
original purchase?
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"(ec) Would the answers to 2(a2) and 2(b) be
changed in any way if, instead of assigning
the vehicle to & subsidiary, it was assigned
te an officer, agent, or employee of the
corporation for his personal snd business use
while residing in another cityt"

In regerd to this question it must first ke stated that
directions in regard to the reglstration of motor vehicles con=-
tained in Chapter 301 RSMo. 1949 and the amendments of 1951 on
that subject are found in Section 301,190, RSMo 1949, subparagraph
1, previously quoted, in enswer to question l(a) in this opinion.
It 18 to the effect thaet no certificate of registration is to
be 1ssued except upon en application and the grenting of a certifi-
cate of ownership. Paragraph 2 of that same section will be re-
quoted here for its relference!

2. The director of revenue shall use reascnable
diligence in ascerteining whether the facts stated
in sueh spplication are true, and, if satisfied
thet the epplicant is the lawful owner of such
motor vehicle or traller, or otherwise entitled

to have the same registered in hils name, shall,
thereupon lssue an appropriaste certificate over
his signature end sealed with the seal of his

officoa procured and used for such purpose.

The letter portion of the above is omitted by us.

These sections referred to appeesr to prohibit & registration
foy other than & lawful owner) rather than tc either provide for
it or condone such & trensfer, or the issuence by the director of
a certificate of ownership.

In answer to question 3(2) then there appears to be no reason
why en assignment from one corporation to another corporation is
any different than a transfer between natural persons, As was
said by Judge C. B, Feris in the case of Commerce Trust Co. V.
Woodbury, 77 Fed.{(2d) 478, at l.c. U871

"(1,2) Few questions of law are better settled
than that a corporastion is ordinarily a wholly

separate entity from its stockholders, whether

they be one or more. In re Collins (C.Ceh.)

75 F.(Zd) 62; Wilson ve CPQOkB(DQCo} 52 Fo(ad)
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692; Haiestic Co. v. Orpheum Circuit, Inec,
Corporation v, California Cyanide Co., (D.C,

2 Fo(24) 718, loc. cit. 719; Pullmen's
Palace-Car Co. v. Missourl Pacifie Ry. Co.,

115 UQS. 587’ 6 S. Ct. 191‘.. 29 L. Ed. 1[.99.
Likewise, we think it must be conceded that
neither ownership of all of the stock of one
corporation by another, nor the identity of
officers in one with officers in another,
creates a2 merger of the two corporations

into a single entity, or makes one either

the principel or agent of the other. 0wl
Fumigeting Corporation v. Cyanide Co.

(D.C.) 24 P,(2d) 718; Corsicana Bank v.

Jﬂhnﬂan. 251 UeSe 68. l.l.O S. Ct. 82' 6& L. Ed,
141; Mersch v. Reilroad, 230 Mass. 483, 120 N.E,
1203 Richmond, etc. Co. v. Richmond, etec.,

R,. Co.{G.G.A.) 68 ) 105’ 31[. L.R.A, 625. But
notwithstanding such situation and such intimacy of
relation, the corporation will be regarded es a
legal entity, as a general rule, and the courts
will ignore the fiction of corporate entity
only with caution, and when the circumstances
justify it, and when it is used as a subter-
fuge to defeat public convenience, justify
wrong, or perpetrate & fraud,"

It should then be clear that & transfer between corporations
is a transaction that should be consumated with every formality
even though one of the corporations mey own every share of the
stock of the other corporation since they still remein as separate
legal entities.

It would be well here to go into the distinct legal meaning
of the word subsidiary. It is believed that the best definition
of that word is contained in Baker v. Fenley et al. 128 S8.W.(24)
295, 298, 233 Mo. App. 998, 1003:

"# % #In relation to a company, he defines
the word as 'a company of the sheres of
stock in which another company has at least
e majority, giving it control.'"

Considering the ebove, and the definition of owner referred to

hereinabove as contained in a previous opinion rendered to your
Division, and which is attached, in answer to question l(ec) it
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must be said that if the so-called subeidiary is not the owner as
contained in the definition given in the statutes, Section 301,010,
the Director should not lssue & certificete of title, The answer
to question 3(b) then is that since suthority does not exist for
issuing & certificate of title in the name of the subsidiary there
could not be a transfer upon which a motor vehicle use tax would
acerue and the answer to 3(c) is that there still cemnnot be a
certificate of ownership lssued toc any officer, agent, employee

or subsidiary corporetion when it is understood that the transferee
does not become the owner of the vehicle under the definition of
owner,

Wuestion ), including the peregraph immedlately preceding 1it,
is as fellowst

"A great amount of difficulty has been
experienced in attempting to reconcile

Section 301,190 RE&Meo, 1949, which

apparently cuthorizes the Director to

issue certificetes of title and registra-

tion of vehicles in the name of persons,
firms, pertnerships, and corporations who

are not lewful 'owner' of the vehlcles as

that term is defined in Section 301,010

(18) Laws, 1951, page 695, with the sections
relating to the collection of the salea or use
tax, Sections 14L.070 end 1hli.LJ;0 RSMo. 1949.
It does not appear that the sales or use tax
sections contemplate the issuance of certificates
of title to anyone other than &n ‘owner', thus
raising the following questiont

"4e Assuming thet under Section 301,190
RSMo 1949 the Director of Revenue may
issue a certificate of title to one who
is not the lawful 'owner' as defined in
“ection 301,010 (18) RSMo 1949, but is
otherwise entitled to have the same
registered in his name, must such an
epplicant pay ssles or use tax to the
Director even though Sections 144,070
end 1L .L4O RSMo. 1949 relating to the
collection of the sales or use tax appear
to epply only to 'owners' and the sales
or use tax has been previously paid by
the lawful owner:"
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In snswer to the above guestion it must firat be said that
with the former definition of cwner contained in Section 301,010,
RSMo 1949, Subsection 16, was as follows:

"10wner, ! the term owner shall include any
person, firm, corporation or association,
owning or renting & motor vehicle, or having
the exclusive use thereof under lease, or
otherwise, for & periecd grecater then ten days
successivelys"

Then Section 301,190 could have been construed as authorizing
the Director to iscue certificetes of title and registration of
vehicles to persons cther than the holder of the legal title to
the motor vehicle, It may be said, however, that the chenge to
the new definition of owner as now contained in subperagraph 18
of the Laws of Mo, 1951, page 695, has changed the meaning of
Section 301,190, as gquoted onm page 6, in its application, at
least in regerd to the authority of the Director to issue a
certificate of registration to any one but the properly designated
owner, It is presumed thet in accordence with the old definition
of owner the words "appropriste certificate" was used in the
second subparsgraph of the said section 301,190 because there
could only be one issuance of the permenent certificate as pro-
vided for by this chapter 301 for each mctor vehicle. Under the
former definition the owner could register thée motor vehicle and
the lessee could also register it. The present definition of
"owner" as mentioned above in Laws Mo, 1951, page 695, is
discussed in the attached opinion heretcofore mentioned, This
precludes, we belleve, the issuance of a certificate of ownership
to any other than those defined as owners under the statute.

Where there is no transfer, no motor vehicle sales or use tax

is to be paid. Whether or not sales tax 1s to be charged upon

the rental of the motoer vehicle is a sepearate and distinet problem
not involved here, However, in the event a certificate of ownere
ship is issued to cne who qualified under the definition as
"owner" then a use tax would have to be paid es e prerequisite to
obtaining & title and registering as grovided in paregraph 2,
Section 1l 4j0, Laws Mo, 1951, page 85L, 858,

€ONCLUSION

It 1s therefore, the opinion of this office that the Director
of Revenue mey, under provisions of Chapter 301, RSMo. 1949, and
1951 amendments thereto, issue a csrtificete of ownership to a
motor vehicle without the necessity of the registrationof such
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motor vehicle when it is not to be operated on the streets or
highways of this state. The residence of the corporation or
individual seeking a certificate of ownership to a motor vehicle
does not affeet the privilege of obtaining such a certificate.

The Director of Revenue is not authorized to issue a certificate
of ownership to a lessee unless the lessee has & right of purchase
upon performance of conditvions with immediate right of possession,

under the provisions of Chepter 301, RSMo. 1949 and 1951 emend-
ments thereto,

This opinion which I hereby approve was written by my assistant,
Mr, Jemes VW, Faris,

Yours very truly,

JOIUN M. LALTON
Attorney General
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